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1.   INTRODUCTION 


The  proposed  Decker  Area  Mines  represent  a  class  of  natural  resource  development  actions  where  the 
consequent  environment  effects  have  an  interstate  dimension.   In  particular,  development  of  the  Decker 
Area  Mines  would  create  a  classical  jurisdictional  mismatch  problem  with  respect  to  socioeconomic  Impacts 
(i.e.,  the  impacts  would  occur  primarily  in  Wyoming,  while  the  coal  development  and  associated  tax/ 
royalty  revenues  would  be  confined  almost  exclusively  to  Montana).  The  purpose  of  this  paper  is  to 
explore  the  federal  and  state  mechanisms  that  (1)  are  targeted  at  the  mitigation  of  adverse  socioeconomic 
impacts,  and/or  (2)  offer  possibilities  for  Interstate  cooperation  to  deal  with  the  jurisdictional  mis- 
match problem.   In  addition,  the  paper  examines  the  legal  authority  of  the  U.S.  Department  of  the  Inter- 
ior to  stipulate  socioeconomic  impact  mitigation  conditions  as  part  of  surface  coal  mine  plan  approval/ 
permit  issuance. 


STATE  ASSISTANCE  -  WYOMING 


Wyoming  law  provides  three  sources  of  funding  for  Impacted  jurisdictions.  These  three  programs  pro- 
vide vehicles  for  jurisdictions  to  obtain  funds  over  and  above  those  generated  through  local  tax  revenues 
and  the  allocations  of  severance  tax  revenues  from  the  state  imposed  severance  tax  on  oil  and  gas.  None 
of  these  programs  is  explicitly  limited  to  addressing  only  those  impacts  based  on  Wyoming  coal  develop- 
•ent.  The  three  programs  in  order  of  discussion  are:   (1)  coal  tax  grants,  (2)  mineral  royalty  grants, 
and  (3)  joint  powers  loans.  These  programs  are  administered  by  the  Wyoming  Farm  Loan  Board,  consisting 
of  Wyoming's  five  statewide  elected  officials:  Governor,  Secretary  of  State,  State  Auditor,  State  Treas- 
urer, and  Superintendent  of  Public  Instruction.  The  primary  staff  responsibility  is  vested  In  the  Office 
of  the  Comnissioner  of  Farm  Loans.  However,  there  Is  a  considerable  reliance  of  the  staff  expertise  in 
the  Wyoming  Department  of  Economic  Planning  and  Development,  the  Wyoming  Highway  Department,  etc. 

2.1  Coal  Excise  Tax  Loans  and  Grants 

Wyoming  Statute  39-6-303,  1977  as  amended,  imposes  an  additional  2  percent  severance  tax  on  extrac- 
tion or  production  of  coal.  These  funds  are  placed  in  an  earmarked  account  to  be  administered  by  the 
Wyoming  Farm  Loan  Board.  The  funds  are  used  for  loans  and  grants.  These  funds  may  be  disbursed  to 
"areas  which  are  directly  or  indirectly  Impacted  by  the  production  of  coal  to  assist  in  financing  public 
water,  sewer,  highway,  road  or  street  projects.  Not  less  than  fifty  (50)  percent  of  the  revenue  to  the 
account  shall  be  used  to  finance  state  highway,  county  road  or  city  street  projects"  (W.S.  39-6-305, 
1977). 

Recent  amendments  to  the  law  impose  limitations  on  funding  and  require  that  the  local  jurisdiction  be 
utilizing  existing  taxing  powers  and  other  local  revenue  sources  "reasonably  and  legally"  available.  In 
the  Instance  of  sewer  and  water  facilities,  certain  efficiency  and  finance  requirements  may  be  Imposed. 
These  include  installation  of  water  meters  and  imposition  of  reasonable  top  fees.  (W.S.  39-6-305(e). ) 
Approximately  Jl  1,000,000  Is  available  each  year  for  this  program. 

2.2  Government  Royalty  Impact  Assistance  Account  Grants 

Funds  for  this  grant  program  originate  with  those  federal  minerals  leased  under  the  Federal  Mineral 
Leasing  Act  of  1920.  The  funds  are  distributed  twice  each  year  with  each  distribution  reaching  approxi- 
mately J7, 000,000. 

Eligible  recipients  include  cities  and  towns,  counties  and  joint  powers  boards.  The  funds  are  broad- 
ly available  in  the  state.  The  Farm  Loan  Board  will  give  priority  to  applicants  experiencing  social  or 
econoaic  Impact  from  the  "mining,  production,  processing,  consumption,  or  transportation  of  coal,  phos- 
phate, sodium,  potassium,  oil,  gas,  oil  shale,  native  asphalt,  or  other  minerals  leased  by  the  United 
States  pursuant  to  the  Federal  Mineral  Leasing  Act  of  1920"  (Rules  and  Regulations  of  the  Wyoming  Farm 
Loan  Board,  Chapter  III). 

■Social  or  economic  impact"  Is  broadly  defined  to  mean  the  existence  of  clearly  demonstrable  unmet 
need  caused  by  an  increase  in  population  or  other  changes  in  the  nature  of  the  community  directly  or 
indirectly  attributable  to  mineral  or  mineral-related  development  (Rules  and  Regulations  of  the  Wyoming 
Farm  Loan  Board,  Chapter  III). 


The  funds  can  be  used  for  any  broad  purposes  falling  within  the  definition  of  project. 

d.  "Project"  shall  mean  any  activity  Involving  the  planning,  construction,  and  maintenance 
of  public  facilities,  provision  of  public  services,  or  equipment  purchases,  the  necessity  of 
which  is  demonstrably  and  directly  attributable  to  social  or  economic  Impact  as  herein 
defined.  Operating  expenses  will  usually  be  deemed  not  to  be  entitled  to  as  high  a  priority 
as  expenses  Incurred  in  connection  with  construction  of  facilities  or  purchase  of  equipment. 
(Rules  and  Regulations  of  the  Wyoming  Farm  Loan  Board,  Chapter  III.) 

The  application  process  is  very  flexible,  although  documentation  is  required.  It  Is  controlled  by 
the  Land  Commissioner's  Office,  which  serves  as  staff  to  the  Farm  Loan  Board. 


2.3  Joint  Powers  Loans 

Wyoming  law  authorizes  the  Wyoming  Farm  Loan  Board  to  provide  loans  to  agencies  or  entities  involved 
In  joint  powers  or  other  cooperative  agreements.  By  statute,  the  term  of  the  loan  may  not  exceed  forty 
years  and  the  interest  rate  will  be  determined  by  the  Farm  Loan  Board.  The  range  of  rates  authorized  by 
the  legislature  is  6  to  12  percent.  (W.S.  9-l-136(a).)  These  funds  have  additional  limitations.  The 
most  significant  is  that  loans  are  to  be  extended  only  for  facilities  generating  user  fees.  (W.S. 
9-l-136(d) (i).)  Additional  limitations  relate  to  financial  statements,  security  interest,  and  the  rela- 
tionship between  the  service  area  and  the  jurisdiction  of  the  joint  powers  entity. 

Joint  powers  boards  are  a  creation  of  Wyoming  law.  The  most  favorable  characteristic  of  these  crea- 
tion is  that  they  bridge  the  revenue-generating  disparities  created  by  Wyoming's  system  of  county  and 
city  taxation  powers. 

Wyoming's  Joint  Powers  Act  allows  counties,  municipal  corporations,  school  districts,  community  col- 
lege districts  or  special  districts  to  jointly  exercise  and  enjoy  their  authorities.  Specifically,  the 
Joint  Powers  Act  allows  the  governmental  entitles  to  create,  expand,  finance  and  operate: 

(c)  If  the  agreement  does  not  establish  a  separate  legal  entity  to  conduct  the  joint  or 
cooperative  undertaking,  the  agreement  may  provide  for  an  administrator  or  administrative 
board  responsible  for  administering  the  joint  or  cooperative  undertaking  and  representation 
of  participating  agencies  on  any  administrative  board.  (W.S.  9-1-132.) 

The  law  also  provides  alternative  vehicles  for  administration: 

Specifically,  without  limiting  but  subject  to  the  provisions  of  subsection  (a)  of  this  section,  two 
or  more  agencies  may  jointly  plan,  create,  expand,  finance,  and  operate: 

(1)  Water,  sewerage  or  solid  waste  facilities, 

(11)  Recreational  facilities, 

(111)  Police  protection  agency  facilities, 

(iv)  Fire  j/rotectlon  agency  facilities, 

(v)  Transportation  systems  facilities,  including  airports, 

(vi)  Public  school  facilities, 

(vii)  Conmunity  college  facilities, 

(viii)  Hospital  and  related  medical  facilities, 

(ix)  Courthouse  and  jail  or  administrative  office  facilities, 

(x)  Public  health  facilities, 

(xi)  Electrical  systems  owned  by  municipalities  prior  to  March  1,  1975. 

(W.S.  9-l-131(c).) 


The  Farm  Loan  Board  will  not  consider  an  application  for  the  funds  unless  the  applicant  Is  operating 
pursuant  to  a  proper  Joint  Powers  Agreement  approved  by  the  Wyoming  Attorney  General. 

Wyoming  state  government  provides  direct  assistance  to  cities,  towns,  and  counties  through  collection 
and  redistribution  of  a  2  percent  severance  tax  upon  the  privilege  of  extracting  oil  and  gas.  (W.S. 
39-6-302(g)  and  W.S.  39-5-305(lc) .)  Under  this  program,  the  city  of  Sheridan  currently  receives  approxi- 
mately Jl  ,500,000  per  year.  Sheridan  County  receives  between  $500,000  and  ^00,000. 

Wyoming  law  also  provides  impact  assistance  funds  in  the  form  of  an  additional  portion  of  local  sales 
tax  revenues.  These  impact  assistance  payments  are  triggered  by  construction  within  the  jurisdiction  of 
a  facility  covered  by  the  Wyoming  Industrial  Siting  Act. 

2.4  State  Aid  and  Sheridan  County 

Attached  to  this  report  is  a  listing  of  the  joint  powers  loans,  mineral  royalty  grants,  and  coal  tax 
grants  provided  to  date  to  Sheridan  County  and  the  communities  therein.  The  listing  adequately  demon- 
strates that  Sheridan  County  residents  are  well  aware  of  existing  funding  mechanisms. 


STATE  SOCIOECONOMIC  PERMITTING  -  WYOMING 


Wyoming's  statutory  scheme  for  resolving  socioeconomic  impact  issues  revolves  around  the  Wyoming 
Industrial  Development  Information  and  Siting  Act  (W.S.  35-12-101  et  seq.  1977).  Jurisdiction  of  this 
act  extends  only  to  those  mines  with  an  estimated  construction  cost  of  at  least  50  million  in  1975  dol- 
lars. The  current  threshhold  is  $91, 250, 000  in  the  1982  dollars. 

Wyoming's  Industrial  Development  Information  and  Siting  Act  was  passed  In  1975  as  one  of  several 
responses  to  Wyoming's  experience  with  rapid  growth  in  Rock  Springs  and  the  numerous  public  statements 
about  an  impending  flood  of  electric  power  plants  and  gasification  facilities.  Wyoming's  siting  act  does 
not  grant  the  state  power  to  locate  industrial  facilities.  All  location  decisions  are  made  by  the  pri- 
vate sector.  The  authority  of  the  administrative  body  established  by  the  Wyoming  Industrial  Development 
Information  and  Siting  Act  (Industrial  Siting  Council)  is  simply  to  determine  whether  or  not  the  facili- 
ties' impact  is  acceptable.  The  Industrial  Siting  Council  may  place  conditions  on  the  permits  granted  to 
the  facility  proponent. 

Wyoming's  industrial  siting  procedure  is  a  comprehensive  analysis  ranging  from  socioeconomic  impact 
to  the  status  of  other  necessary  permits.  The  regulatory  scheme  is  potentially  a  two-stage  process.   If 
an  applicant  meets  the  necessary  standards  at  step  one  --  a  permit  issues.  If  not,  the  applicant  enters 
a  "further  study"  stage.  At  the  end  of  stage  one,  the  applicable  standard  is: 

Section  6.   Initial  determination.  The  Council  will  approve  an  application  and  issue  a 
permit  (conditional  or  unconditional)  without  further  study,  if  the  applicant  demonstrates  to 
the  Council  that:  (1)  the  proposed  facility  will  comply  with  all  applicable  law,  (2)  the  pro- 
posed facility  will  not  pose  a  threat  of  serious  injury  to  the  environment,  the  social  and 
economic  condition  of  the  present  inhabitants,  or  the  social  and  economic  condition  of  the 
expected  inhabitants,  and  (3)  the  proposed  facility  will  not  substantially  impair  the  health, 
safety  or  welfare  of  the  inhabitants.  If  the  applicant  is  not  able  to  demonstrate  to  the 
Council  that  these  requirements  are  met,  the  Council  shall  reject  the  application  pending 
additional  study.  (Industrial  Development  Information  and  Siting  Rules  of  Regulations, 
Chapter  1,  1981.) 

At  the  end  of  stage  t«»o,  the  applicable  standards  are: 

Section  8.  Council  determination  after  additional  study.  The  Council  shall  grant  a  permit 
either  as  proposed  or  as  modified  if  it  finds  and  determines,  as  to  the  areas  of  site  influ- 
ence: 

a.  That  the  nature  of  the  probable  environmental  impact  is  acceptable,  including  specification  of 
the  predictable  adverse  effect  that  the  proposed  facility  will  cause  to  the  areas  of  site  influ- 
ence in  regard  to  the  following: 


(1 
(2 
(3 
(4 
(5 
(6 
(7 
(8 
(9 


The  normal  environment,  as  defined  as  Section  5.b.(l)  of  these  rules. 

The  normal  public  health  and  safety,  as  defined  at  Section  5.c.(l)(a)  and  (b)  of  these  rules. 

The  normal  aesthetics. 

The  normal  scenic  values. 

The  normal  historic  values. 

The  normal  forest  and  park  resources. 

The  normal  air  quality  resources 

The  normal  supply  and  quality  of  water  resources. 

The  normal  fish  resources. 


(10)  The  normal  wildlife  resources, 

(11)  The  normal  ag-lcuUural  resources 

(12)  The  normal  recreational  value 

b.  That  by  the  design  and  location  of  the  proposed  facility,  any  adverse  environmental  Impact  to  the 
area  of  site  Influence  is  reduced  to  the  extent  deemed  acceptable  considering: 

(1)  The  state  of  the  available  technology, 

(2)  The  nature  of  economics  of  the  various  alternatives 

(3)  The  preservation  of  historical  sites,  forest  and  parks,  fish  and  wildlife,  air  quality, 
water  supply  and  quality,  agriculture  resources  and  land  areas  possessing  sensitive  ecolog- 
ical conditions,  and 

(4)  Other  considerations  which  are  pertinent  to  the  reduction  of  any  adverse  environmental 
Impact  resulting  from  the  design  and  location  of  the  proposed  facility. 

c.  That  the  facility  is  compatible  with  the  public  health  and  safety.  A  proposed  facility  is  not 
compatible  with  the  public  health  and  safety  if  the  proposed  facility  and  Its  attendant  conse- 
quences will  substantially  Impair  the  public  health  and  safety.  The  terms  "health"  and  "safety" 
have  the  same  meaning  as  that  attributed  to  them  in  Section  6.c.(l)  of  these  regulations. 

d.  That  the  proposed  facility  is  compatible  with  applicable  state,  intrastate  regional,  county  and 
local  land  use  plans,  and  with  existing  and  projected  nearby  land  utilization. 

(1)  A  proposed  facility  will  be  deemed  compatible  with  applicable  land  use  plans  if  the  con- 
struction, presence  and  operation  of  the  proposed  facility  would  be  permitted  under  land  use 
plans  adopted  and  in  effect  on  the  date  of  application. 

(2)  A  proposed  facility  will  be  deemed  compatible  with  existing  and  projected  nearby  land  utili- 
zation unless  the  proposed  facility  would  preclude  a  substantial  portion  of  such  land  utili- 
zation. 

e.  That  the  facility  is  designed  in  compliance  with  applicable  state  and  local  laws  and  regulations 
Issued  thereunder. 

(1)  A  proposed  facility  is  designed  In  compliance  with  applicable  state  and  local  laws  and  regu- 
lations issued  thereunder  if  it  meets  applicable  requirements  relative  to  zoning  laws, 
building  codes,  health  and  safety  laws,  and  other  laws  of  a  similar  nature  in  force  on  that 
date  of  application. 

(2)  The  Council  may  refuse  to  apply  any  local  law  or  regulation  if  It  finds  that,  as  applied  to 
the  proposed  facility,  such  law  or  regulation  is  unreasonably  restrictive  in  view  of  the 
existing  technology,  or  factors  of  cost  or  economics. 

(3)  State  and  local  laws  and  regulations  (other  than  adopted  land  use  plans)  which  first  become 
effective  and  in  force  subsequent  to  the  date  of  application  and  prior  to  disposition  of  the 
permit  application  shall  be  specifically  considered  by  the  Council  for  the  purpose  of  deter- 
mining whether  compliance  with  such  laws  and  regulations  should  be  made  a  condition  of  the 
permit  in  order  to  satisfy  the  other  requirements  of  this  section. 

f.  That  the  Departnent  of  Environmental  Quality  has  determined  that  the  proposed  facility  or  cumula- 
tive effects  intensified  by  the  proposed  facility  will  not  violate  state  and  federally  estab- 
lished standards  and  implementation  plans. 

(1)  Prior  to  the  Issuance  of  an  unconditional  permit,  the  Department  of  Environmental  Quality 
roust  certify  to  the  Council  that  the  proposed  facility,  considered  both  without  regard  to 
other  sources  of  pollution  and  with  regard  to  its  cumulative  effect  with  other  sources  of 
pollution,  will  comply  with  state  and  federally  established  standards  and  Implementation 
plans  with  regard  to  air,  water  and  land  quality,  and  that  such  proposed  facility  has 
received  or  will  receive  all  permits  subject  to  the  jurisdiction  of  the  Department  of  Envi- 
ronmental Quality. 

(2)  Should  the  Department  of  Environmental  Quality  be  unable  to  certify  that  the  proposed  facil- 
ity will  meet  all  state  and  federally  established  standards  and  ImpleBentation  plans,  the 
Council  may  nevertheless  complete  its  proceedings  and  issue  a  permit  conditioned  upon  the 
applicant  aeeting  the  requirements  of  the  Department  of  Environmental  Quality  prior  to  com- 
mencing construction. 


g.  That  the  facility  represents  an  acceptable  Impact  upon  the  environmental,  social  and  economic 
well-being  of  the  municipalities  and  people  within  the  area  of  site  Influence,  considering  the 
factors  enumerated  1n  U.S.  35-12-108(a)  (xi  i)  (Laws,  1975)  and  Section  5.m.  of  these  regulations. 
The  terms  "environmental,"  "social,"  and  "economic"  shall  have  the  same  meaning  attributed  to 
them  In  Section  6.b.  of  these  regulations. 

h.  That  the  cumulative  effect  of  the  facility  on  the  environmental  conditions  (as  defined  at  Section 
6.b.(l)),  social  conditions  (as  defined  at  Section  6.b.(2)),  and  economic  conditions  (as  defined 
at  Section  6.b.(3))  within  the  area  of  site  influence  in  conjunction  with  other  facilities  will 
not  substantially  Impair  the  health,  safety  and  welfare  of  affected  people  even  though  Subsection 
f.  of  this  section  Is  satisfied.  The  terms  "health,"  "safety,"  and  "welfare"  shall  have  the  same 
meaning  attributed  to  them  in  Section  6.c.(l)  of  these  regulations.  (Industrial  Development 
Information  and  Siting  Rules  and  Regulations.  Chapter  1,  1981.) 

No  applicant  for  an  Industrial  Siting  Act  Permit  has  ever  reached  the  additional  study  stage.  Eleven 
permits  have  been  issued  since  1975.  Generally,  the  permits  are  issued  at  the  basis,  at  least  in  part, 
of  a  socioeconomic  mitigation  plan  developed  by  the  applicant  and  the  impacted  jurisdictions.  These  have 
included  items  ranging  from  additional  planning  for  sewage  systems  to  funding  for  battered  women's 
homes.  Essentially,  ISA  requires  applicant  to  work  with  impacted  jurisdictions  to  develop  mutually 
acceptable  mitigation  commitment. 

The  difficulty  with  this  statute  in  the  context  of  this  problem  is  that  it  obviously  does  not  apply 
to  facilities  constructed  in  Montana.   Impacted  jurisdictions  have  successfully  handled  socioeconomic 
problems  through  a  combination  of  state  aid,  mitigation  plans  under  the  Industrial  Siting  Act,  and  their 
own  resurces.  To  the  extent  impacts  originate  outside  Wyoming,  these  vehicles  are  not  necessarily 
applicable. 


4.     STATE  ASSISTANCE  -  MONTANA 

4.1      Grants  in  Aid 

4.1.1  Coal  Board  Statute 

In  1976,  Montana  created  a  state  agency  called  the  Coal  Board,  for  the  purpose  of  funding  a  portion 
of  the  societal  infrastructure  required  as  a  direct  consequence  of  coal  mine  development.  The  impacted 
services  assisted  thereby  must  be  located  within  Montana  (see  below),  but  legislative  history  indicates 
that  the  coal  development  causing  this  impact  may  be  situated  within  or  without  the  state.'  In  other 
words,  if  a  Wyoming  or  an  Alberta  coal  mine  near  the  border  impacts  a  Montana  school  district,  Montana's 
Coal  Board  would  be  able  to  assist  the  district. 

The  Coal  Board  makes  grants  (1)  it  is  not  involved  in  lending  or  loan  guarantees  (1)  to  qualifying 
units  of  local  government  to  assist  them  in  dealing  with  coal-related  growths  in  service  demands.  One 
qualifying  criterion  is  that  at  least  half  the  grants  go  to  governmental  units  experiencing  a  population 
growth  of  at  least  10  percent  in  any  three-year  period  since  the  coal  development  assumed  major  propor- 
tions (MCA,  90-6-207).  Eligible  units  are  awarded  grants  from  available  funds  on  the  basis  of  need, 
degree  of  severity  of  impact,  and  degree  of  local  revenue  effort  made  to  provide  the  subject  services 
(MCA,  90-6-206). 

The  legislature  appropriates  funds  to  the  Coal  Board  every  two  years  from  an  allocated  portion  of  the 
state  severance  tax,  presently,  a  little  under  9  percent  of  the  total  tax  (MCA,  15-30-108  and  90-6-205). 
Unexpended  appropriations  revert  into  a  trust  fund  fo  the  benefit  of  public  education  (MCA,  90-6-211). 

4.1.2  Interpretations  Thereof 

The  Coal  Board  has  never  formally  received  or  considered  a  grant  application  from  a  unit  of  local 
government  of  another  state.  One  of  the  Board's  rules  requires  applicants  to  submit  a  pre-application 
form  which  "shall  include  a  citation  to  the  Montana  Codes  Annotated,  which  authorizes  the  applicant  to 
make  expenditures  to  provide  for  the  particular  governmental  service  or  facility  (ARM,  8.101.302).  A 
1977  opinion  of  the  state  Attorney  General  construes  the  statute's  term  "unit  of  local  government"  to 
mean  any  political  subdivision  recognized  under  Montana  law  (v. 37  Ops.  A.G.  Mont.  No.  22,  pp.  96,  99). 
Thus  a  county,  city  or  school  district  in  a  contiguous  state  would  not  qualify. 

4.2   Direct  State  Expenditure 

The  highway  system  in  the  Montana  coalfields  is  to  be  improved  through  a  portion  of  coal  tax  rev- 
enue. This  was  not  run  through  the  Coal  Board  but  was  allocated  and  appropriated  directly  to  the  State 
Department  of  Highways  (MCA,  90-6-210).  The  allocation  was  in  effect  from  1975  to  1979;  the  Department 
held  the  construction  work  in  abeyance  for  a  while  in  hopes  of  obtaining  federal  funds  in  the  usual 
matching  ratios  for  primary  and  secondary  systems  roads,  but  has  begun  to  expend  the  state  coal  tax  funds 
without  this  federal  aatch. 


^Report  of  the  Free  Joint  Conference  Coimiittees  on  S.  13  and  other  bills,  Montana  Legislature 
(April  1975),  pp.  6-7:  "The  conference  intends  iaipact  to  also  include  consequences  within  Montana  of 
coal  development  just  outside  the  borders." 


Although  other  elanents  of  Montana's  revenue  can  be  identified  with  coal  development  (e.g.,  federal 
royalty  shares,  mine  worker  income  taxes),  the  legislature  has  not  appropriated  any  other  funds  for 
direct  state  agency  expenditure  on  societal  Infrastructure  In  the  coal  region  required  by  development  of 
the  resource. 


4.3  Precedent  for  Expenditure  Out  of  State 

4.3.1  Highways 

The  Montana  legislature  Is  willing  to  authorize  the  Department  of  Hic^ways  for  expenditures  outside 
the  state  which  directly  benefits  the  state's  highway  system.  Chapter  38,  Laws  of  1981,  enacted  this 
provision: 

The  department  may  allocate  from  state  construction  money  available  for  the  federal-aid  high- 
way system  to  construct  a  bridge  located  outside  the  boundaries  of  Montana  if  it  determines, 
after  an  economic  analysis  of  the  cost  of  construction  and  maintenance  of  the  bridge  and  the 
roads  that  adjoin  it,  that  it  is  more  economical  to  construct  the  bridge  at  such  location 
than  at  a  location  within  the  boundaries  of  Montana  and  if  another  state  participates  in  the 
funding  of  the  project  {codified  at  MCA,  60-3-214(4)). 

4.3.2  Medical  and  Other  Specialized  Education 

Lacking  schools  of  aedicine,  dentistry,  veterinary  science,  and  several  other  necessary  professions, 
Montana  has  entered  into  agreements  and  compacts  with  states  possessing  such  educational  facilities  to 
set  aside  a  certain  number  of  spaces  for  the  education  of  Montana  residents.  The  legislature  biennially 
appropriates  funds  to  the  Commissioner  of  Higher  Education  for  participation  in  WICHE  (the  Uestern  Inter- 
state Cormiission  on  Higher  Education)  and  WAMI  (the  Washington- Al  aska-Montana- Idaho  agreement  regarding 
the  University  of  Washington  medical  school). 

4.3.3  Tenneco  Project  at  Beach/Wibaux 

The  Tenneco  Company  is  planning  a  major  mining/coal  conversion  complex  on  the  Montana/North  Dakota 
border.  The  nearest  coiaBunity  is  Beach,  North  Dakota.  The  mine  would  initially  operate  on  the  Montana 
side  of  the  line  and  would  generate  severance  tax  revenue  to  Montana  for  15  to  20  years,  then  move  east- 
ward into  North  Dakota.  The  coal  would  be  processed  into  gas  in  Montana,  and  it  is  assumed  that  most 
workers  for  both  mine  and  plant  would  live  in  Beach. 

Spokesmen  for  North  Dakota  state  government  have  contacted  various  Montana  state  officials,  repre- 
senting that  North  Dakota's  impact  assistance  program  is  so  structured  as  to  be  unable  to  alleviate  the 
impact  in  Beach.  State  coal  impact  aid  to  North  Dakota  local  governments  is  linked  to  the  receipt  of 
state  revenue  from  the  iapacting  mine.  North  Dakota  has  therefore  been  exploring  the  possibility  of 
obtaining  funding  for  Beacn's  needs  from  Tenneco  or  from  Montana  as  part  of  an  agreement  to  prorate  each 
year's  tax  collections  between  the  two  states  over  the  entire  life  of  the  mine. 

Montana's  response  to  date  has  been  one  of  interested  response  but  no  specific  legislative  recommen- 
dation. 


4.3.4  Constraints  on  Expenditure  of  Coal  Tax 

Two  considerations  eaerge  from  the  foregoing  discussion  against  the  political  acceptability  in 
Montana  of  spending  Montana  coal  tax  funds  for  social  iapact  in  Wyoming.  The  first  question  would  be. 


Why  doesn't  Wyoming  make  its  Impact  assistance  programs  available  to  its  communities  Impacted  by  Montana 
mines?  Montana  law  would  not  require  that  the  impact  come  from  a  Montana  mine  and  the  Coal  Board  would 
assist  a  Montana  canmunity  impacted  by  a  Wyoming  mine.  If  Wyoming  law  does  not  permit  this,  Montanans 
would  say  Wyoming  should  change  its  law. 

Insufficient  funding  of  Wyoming's  impact  assistance  program  would  elicit  no  sympathy  anywhere  in 
Montana.  Wyoming's  severance  taxes  on  coal  are  lower  than  Montana's  and  Wyoming  could  Increase  those 
taxes  enough  to  meet  local  service  demands  without  surpassing  Montana's  tax  rate,  in  the  view  of  most 
Montana  decision-makers. 


4.3.5  Credits  against  Income  Tax  Collections 

Montana  collects  a  graduate  income  tax  on  all  income  earned  by  persons  working  in  the  state,  includ- 
ing residents  of  other  states  (MCA,  15-30-131).  The  state's  Department  of  Revenue  may: 

In  its  discretion,  enter  into  reciprocal  agreements  with  the  taxing  authorities  of  states 
contiguous  to  the  State  of  Montana  which  tax  the  income  of  Montana  residents  earned  in  that 
state  to  provide  that  the  tax  imposed  by  this  chapter  on  income  derived  by  persons  who  are 
nonresidents  of  this  state  is  not  payable  when  such  other  state  or  states  agree  to  grant  sim- 
ilar treatment  to  residents  of  Montana  (MCA,  16-30-306). 

Such  an  agreement  has  been  made  between  Montana  and  North  Dakota.  Montana  could  not  enter  into  such 
an  agreement  with  Wyoming  because  Wyoming  does  not  tax  incomes.  If  Wyoming  were  to  enact  an  income  tax, 
however  small  the  rate,  and  not  tax  the  Wyoming  income  of  Montana  residents,  an  agreement  could  be  made. 

The  Montana  legislature  did  enact  one  minor  piece  of  income  tax  relief  for  people  situated  as  the 
Decker  area  mineworkers  are.  Chapter  523,  Laws  of  1979,  provided  in  pertinent  part  as  follows: 

In  the  case  of  a  taxpayer  other  than  a  resident  of  this  state  who  is  a  resident  of  a  state 
that  does  not  impose  a  tax  on  the  income  of  natural  persons  residing  within  that  state,  the 
deductions  allowed  in  computing  net  income  are  restricted  to  the  greater  of  those  directly 
related  to  the  production  of  Montana  income  or  a  prorated  amount  of  those  allowed  under 
15-30-121.  For  the  purposes  of  this  subsection,  deductions  allowed  under  16-30-121  apply 
only  to  earned  income  and  must  be  prorated  according  to  the  ratio  that  the  taxpayer's  Montana 
earned  income  bears  to  his  federal  earned  income.  (Codified  at  MCA,  15-30-131(3).) 

This  provision  allows  Wyoming  residents  to  take  a  portion  of  their  itemized  federal  deductions  such 

as  medical  expenses  or  interest  payments,  even  if  incurred  in  Wyoming,  off  their  Montana  incomes.  The 

fiscal  note  which  accompanied  the  legislation  appears  to  have  made  generous  assumptions  as  to  the  cost 
to  Montana.^ 

The  Montana  legislature  could  go  further  and  enact  tax  credits  for  those  Wyoming  residents  working 
in  Montana  who  donate  some  portion  of  their  Montana  income  to  their  Wyoming  local  governments  for 
impact-related  improvc^nents.  For  example,  a  Sheridan  resident  working  at  Decker  could  donate  $500  to 
the  Sheridan  school  district  and  pay  J500  less  income  tax  to  Montana. 

The  maximum  fiscal  iapact  to  Montana,  if  every  eligible  Decker  area  worker  gave  money  equal  to  his 
entire  Montana  income  tax  liability,  would  be  approximately  J1,000  to  Jl.SOO  a  year  times  the  number  of 


Viscal  Note  Request  No.  261-79,  dated  March  17,  1979,  assumed  25.000  nonresident  taxpayers  would 
each  save  $67  to  J83  per  year,  for  an  annual  revenue  loss  of  between  Jl  .6  and  ^  million. 
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taxpayers  utilizing  the  credit.  Montana  would  receive  no  benefit,  and  the  political  basis  for  enacting 
such  a  law  is  not  apparent.  However,  the  proposal  has  several  attractive  features:   It  obviates  the 
compact  process,  obviates  new  agencies  or  new  agency  duties,  and  permits  the  individuals  impacting  the 
local  government  services  to  "vote"  with  their  contributions  for  those  services  they  deem  most  needed. 

4.3.6  Appropriations  of  Federal  Royalty  Shares 

Montana  receives  a  portion  of  royalties  paid  to  the  United  States  by  lessees  of  federally  owned  coal 
deposits.  Since  enactment  of  FLPMA  in  1979,  this  allocation  would  be  governed  by  the  relevant  provi- 
sions of  30  U.S.C.  Sec.  191: 

{"to  be  used  by  such  State  and  its  subdivisions,  as  the  legislature  of  the  State  may  direct 
giving  priority  to  those  subdivisions  of  the  State,  socially  and  economically  impacted  by 
development  of  minerals  leased  under  this  Act,  for  (i)  planning,  (ii)  construction  and  main- 
tenance of  public  facilities,  and  (iii)  provisions  of  public  service...") 

Montana's  treatment  of  its  federal  royalty  shares  is  governed  by  general  statute.  First,  three- 
eighths  goes  into  highways  for  the  entire  state: 

It  shall  be  the  duty  of  the  state  treasurer  to  pay  37-1/2  percent  of  the  moneys  received  from 
the  treasurer  of  the  United  States  as  the  state's  share  of  gas,  oil,  and  other  mineral  royal- 
ties under  the  federal  Mineral  Lands  Leasing  Act,  as  amended,  to  the  state  highway  account  in 
the  earmarked  revenue  fund  (MCA,  17-3-201). 

The  balance  is  transferred,  pursuant  to  similar  language,  into  an  earmarked  fund  for  state  equaliza- 
tion aid  to  the  public  schools  of  the  state  (MCA,  20-9- 343(d)).  This  concludes  the  legislature's  in- 
volvement with  royalty  distribution  as  the  biennial  appropriations  bill  contains  no  further  language  on 
these  particular  funds.  Neither  the  highway  account  nor  the  school  equalization  program  is  administered 
by  their  agencies  in  such  a  way  as  to  give  any  priority  to  areas  impacted  by  federal  mineral  leasing 
activity. 

Changes  in  Montana  law  giving  greater  priority  to  the  impacted  areas  would  (1)  do  nothing  for 
iapacted  areas  in  other  states,  and  (2)  be  coapletely  unacceptable  in  the  school  aid  formula  and  of 
dii)ious  acceptability  in  the  highway  construction  program.  The  legislature  has  a  tradition  of  not 
involving  itself  in  site-specific  funding  decision  in  either  area.  Allocation  is  handled  by  agency 
expertise  and  political  consideration-balancing  in  the  highway  area  and  according  to  an  equalization 
formula  painstakingly  worked  out  over  many  years  for  public  school  aid. 
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STATE  SOCIOECONOMIC  PERMITTING  -  MuNTANA 


5.1  Strip  and  Underground  Mine  Siting  and  Reclanation  Acts 

The  Montana  Department  of  State  Lands  regulates  the  development  of  coal  resources  within  the  state 
under  the  Strip  and  Underground  Mine  Siting  Act  (MCA  Title  82,  c.4,  part  1)  and  the  Coal  and  Uranium  Mine 
Reclamation  Act  (MCA,  Title  82,  c.4,  part  2).  The  Siting  Act  is  mostly  procedural,  with  the  substantive 
criteria  for  approval  being  enacted  primarily  in  the  Reclamation  Act,  notably  in  MCA,  82-4-227.  These 
acts  and  department  rules  do  not  contemplate  permit  conditions  or  requirements  related  to  the  provision 
of  social  infrastructure  for  the  ■ining  population.  Most  factors  enumerated  fall  under  the  environment- 
al, agricultural,  or  safety  categories. 

5.2  MEPA 

Montana  has  an  Environmental  Policy  Act   (MEPA)  whose  central  provisions  on  state  agency  impact  state- 
ments are  patterned  after  language  in  NEPA. '     The  Montana  Supreme  Court  rules  several  years  ago  that 
*PA  is  a  procedural  statute  which  does  not  expand  the  substantive  jurisdiction  of  the  state  agency. 
In  order  words,   a  problem  noted  in  an  Impact  statement  could  not  be  addressed  as  a  condition  in  a  permit 
if  the  statute  requiring  the  permit  did  not  regulate  the  problem  or  authorize  the  condition. 

Under  different  facts,  a  district  court  in  Montana  has  recently  concluded  that  MEPA  can  extend  an 
agency's  subject  matter  Jurisdiction.     The  case  is  heading  toward  the  state  Supreme  Court,  where  a  new 
interpretation  of  MEPA's  scope  m^  be  rendered. 


'compare  MCA.   75-1-201  with  42  USC  4332(2)  (c). 

^Montana  Wilderness  Assn.   v.  Board  of  Health  and  Environmental   Sciences,   171  Mont.  477  559  P.  2d 
1157   (1976). 
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INTERSTATE  COOPERATION 


6.1  Constitutional  Authority 

The  legal  basis  for  binding  cooperation  between  states  is  the  authority  of  interstate  agreements  or 
compacts  found  in  Article  1,  Sec.  10  of  the  United  States  Constitution,  which  reads,  in  pertinent  part, 
as  follows: 

No  state  shall,  without  the  consent  of  Congress. ..enter  into  any  agreement  or  compact  with 
another  state.... 

A  compact  is  an  agreement  between  two  or  more  states,  which  agreement  has  all  legal  attributes  of  a 
contract.  A  compact  can  make  substantive  or  procedural  law  in  participating  states,  confer  obligations 
or  responsibilities  upon  persons  or  public  agencies,  or  establish  administrative  agencies  with  defined 
duties  and  authority. 

Generally,  and  under  the  reserved  powers  of  the  Tenth  Amendment,  states  are  considered  to  have  the 
authority  to  enter  into  such  agreements  and  compacts.  This  power.  Inherent  of  state  sovereignty,  is 
limited  by  the  above-cited  provision  of  Article  1. 

Inasmuch  as  the  term  "agreement"  is  construed  broadly  to  include  a  wide-ranging  number  of  understand- 
ings between  states,  the  early  arguments  centered  on  the  issue  of  when  Congressional  ratification  was 
required  to  validate  an  Interstate  understanding.  Originally,  Interpretations  of  the  clause  focused  on 
distinguishing  instances  where  states  behaved  as  adversaries  from  those  where  they  acted  as  partners. 
The  courts,  however,  encountered  obvious  difficulty,  both  in  conceptual  and  practical  terns,  in  arriving 
at  such  distinctions  in  a  manner  which  gave  state  negotiators  any  useful  guidelines.  As  a  result,  these 
artificial  distinctions  have  largely  evaporated.  "It  seems  unlikely  that  any  explicit  interstate  ar- 
rangement creating  new  institutions  or  establishing  new  enforcement  mechanisms  would  fall  within..."  any 
implied  exception  to  the  required  Congressional  approval.' 

The  only  clear  exception  appears  to  be  reciprocal  tax  statutes  and  other  such  arrangements  which  do 
not  encroach  on  the  supremacy  of  the  federal  government.  For  example,  the  U.S.  Supreme  Court  has  upheld 
the  rig^t  of  Illinois  to  exempt  nonresidents  from  payment  of  highway  user  taxes  without  gaining  Congres- 
sional authority  on  the  rationale  that  such  an  arrangement  did  not  alter  the  state's  sphere  of  author- 
ity. (Bode  v.  Barrett,  344  U.S.  534  (1944).) 

In  this  respect,  a  state  may  enact  measures  which  benefit  another  state  outside  of  the  provisions  of 
Article  I,  Section  10.  Such  statutes  generally  take  the  form  of  exemptions  for  nonresidents  provided 
states  of  their  residence  grant  similar  benefits  to  the  citizens  of  the  enacting  state.  These  types  of 
statutes  do  not  violate  the  compact  restrictions  of  the  U.S.  Constitution  and  should  be  considered  by  a 
legislature  in  approaching  interstate  iopact  issues. 

Otherwise,  the  compact  provisions  appear  to  cover  very  broadly  "...'agreements  and  compacts,'  the 
formal  as  well  as  the  informal.  Including  agreements  affected  through  reciprocal  legislation..."  (72  Am. 
Jur.  2d;  States,  Territories  and  Dependencies;  Supplement,  Section  5,  July,  1982). 

Aaong  this  class  of  compacts  which  have  been  upheld  are  the  fixing  of  boundary  lines,  thereby 
determining  the  jursidictlon  of  states  over  rivers  forming  a  boundary  between  them,  water 


'See,  Tribe,  American  Constitutional  Law,  Foundation  Press,  Inc.  1978. 
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rights  and  fishing  privileges,  construction  and  maintenance  of  bridges,  the  creation  of  a 
council  of  state  governments,  the  erection  of  a  memorial,  the  development  of  ports,  and  the 
creation  of  mutual  tax  exemptions,  as  well  as  the  exchange  of  tax  data,  the  adjustment  of 
land  grants,  and  the  creation  of  an  Interstate  commission  to  control  river  pollution.  So,  on 
the  division  of  a  state,  provision  may  be  made  for  an  equitable  apportionment  of  the  public 
debt  between  the  original  and  the  newly  formed  state.  It  is  no  objection  to  a  compact  that 
1t  represents  a  trading  compromise  of  conflicting  claims  rather  than  a  judicial  or  quasi- 
judicial  decision.  (72  Am.  Jur.  2d;  State,  Territories  and  Dependencies;  Section  5  (1974).) 

The  nature  of  the  Congressional  authority  may  vary  in  form.  The  courts  have  sanctioned  approval  by 
specific  federal  statute  or  by  a  pattern  of  Congressional  actions  indicating  approval.  Thus,  approval 
may  be  specific  or  inferred  and  may,  as  i*ell,  take  the  form  of  prior  authorization  of  subsequent  ap- 
proval. It  is  important  to  note  Congress  may  condition  its  approval  to  state  acceptance  of  certain  modi- 
fications which  become  binding  upon  those  party-states  that  accept  the  contract.  An  interstate  agreement 
Is  subject  to  interpretation  in  federal  court  under  the  terms  of  federal  law,  with  final  power  to  con- 
strue validity  or  meaning  vested  in  the  U.S.  Supreme  Court. 

6.2  State  Authority 

While  the  authority  to  negotiate  and  enter  into  such  agreements  is  Inherent  in  state  sovereignty,  the 
states  of  Wyoming  and  Montana  have  provided  additional  evidence  of  a  legislative  interest  in  employing 
this  tool  of  Interstate  cooperation.  Wyoming  statutes  specifically  authorize  coadjuvancy  with  other 
states. 

9-1-128.  Local  governmental  units  empowered  to  cooperate  with  each  other,  with  other  states, 
and  with  the  United  States.   In  exercising,  performing,  or  carrying  out  any  power,  privilege, 
authority,  duty  or  function  legally  vested  in  any  one  (1)  or  more  of  them  by  Wyoming  law,  the 
state  of  Wyoming,  and  any  on€(l)  or  nore  of  its  counties,  municipal  corporations,  school 
districts,  special  districts,  public  institutions,  agencies,  boards,  conpiissions,  and  public 
subdivisions,  and  any  officer  or  legal  representative  of  any  one  (1)  or  more  of  them,  may 
cooperate  with  and  assist  each  other,  and  like  entities  or  authorities  of  other  states  and  of 
the  United  States.  Such  cooperation  aay  be  informal  or  subject  to  resolution,  ordinance  or 
other  appropriate  action,  may  be  entodied  in  a  written  agreement  specifying  purpose  or  pur- 
poses, duration,  means  of  financing,  methods  of  operations,  termination,  acquisition  and 
disposition  of  property,  employment  of  executive  and  subordinate  agents,  and  other  appropri- 
ate provisions. 

The  enabling  statutes  for  the  Montana  State  Legislative  Council  establish  clear  functions  and  duties 
In  this  regard  for  the  Council. 

5-11-301.  Functions  of  legislative  council  --  Interstate  cooperation.  It  shall  be  the  function  of 
the  legislative  council  to: 

(1)  Carry  forward  the  participation  of  the  state  of  Montana  as  a  member  of  the  council  of  state 
governments,  and  the  legislative  council  is  hereby  designated  as  the  Montana  Commission  on 
Interstate  cooperation, 

(2)  Encourage  and  assist  the  governaent  of  this  state  to  develop  and  maintain  friendly  contact  by 
correspondence,  by  conference,  and  otherwise  with  the  other  states,  with  the  federal  government, 
and  with  local  units  of  government, 

(3)  Establish  such  delegations  and  coamittees  as  may  be  deemed  advisable  to  confer  with  similar 
delegations  and  committees  from  other  states  concerning  problems  of  mutual  Interest.  The  mem- 
bership of  such  delegations  and  coamittees  may  consist  of  legislators  and  employees  of  the  state 
other  than  meobers  of  the  legislative  council.  Members  of  such  delegations  and  committees  shall 
serve  without  pay,  but  they  aay  be  reimbursed  for  expenses  as  provided  by  law. 
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(4)  Endeavor  to  advance  cooperation  between  this  state  and  other  units  of  government  whenever  1t 
seems  advisable  to  do  so  by  formulating  proposals  for  Interstate  compacts  and  reciprocal  or 
uniform  legislation  and  by  facilitating  the  adoption  of  uniform  and  reciprocal  administrative 
rules  and  regulations,  informal  cooperation  of  governmental  offices,  personal  cooperation  among 
governmental  officials  and  employees,  interchange  and  clearance  of  research  and  information,  and 
any  other  suitable  process.  (Montana  Statutes,  5-11-301.) 

A  quick  look  at  the  statutory  indices  of  the  two  states  discloses  a  variety  of  interstate  compacts 
under  which  the  states  operate  with  one  another  and/or  other  states.  Current  compacts  range  in  subject 
matter  from  adoption  and  placement  of  children  to  highway  transportation  and  crime  prevention.  None, 
however,  addresses  interstate  socioeconomic  problems. 

Given  that  both  states  have  experience  in  dealing  with  intrastate  impact  problems,  the  alternative  of 
seeking  resolution  of  similar  interstate  difficulties  by  using  interstate  compacts  is  appealing  for  a 
number  of  reasons.  The  most  significant  reason  is  the  unique  combination  such  agreements  afford  state 
officials  in  allowing  wide  flexibility  in  negotiations  and  binding  enforcement  upon  agreement. 

The  Montana  legislature  enacted  the  Interlocal  Cooperation  »ct   in  1967  for  the  stated  purpose  of 
enabling  local  government  units  to  cooperate  with  other  such  units  on  a  basis  of  mutual  advantage  to  pro- 
vide services  and  facilities  best  suited  to  the  needs  of  their  populations  (MCA,  7-111-102).  The  Act 
enploys  the  term  "public  agency,"  defined  as  any  political  subdivision,  including  municipalities,  coun- 
ties, and  school  districts,  and  any  agency  or  department  of  the  State  of  Montana  (MCA,  7-111-103).  The 
definition  thus  excludes  a  political  subdivision  of  a  neighboring  state.  The  Act  authorizes  any  two  or 
more  public  agencies  to  enter  into  contracts  of  a  specified  nature  to  carry  out  undertakings  which  any  of 
them  authorized  by  law  to  perform.  The  most  common  agreements  have  been  those  between  a  county  and  a 
city  within  that  county,  and  between  contiguous  counties.  Nothing  in  the  Act  would  bar  an  agreement 
between  a  county  and  a  city  in  another  county,  however. 

Contracts  negotiated  under  the  Act  must  be  submitted  to  the  state  Attorney  General  for  approval  (MCA, 
7-111-106).  The  Attorney  General's  office  was  not  aware  of  any  attempts  by  a  Montana  local  government  to 
negotiate  an  agreement  across  the  state  line  with  a  local  government  of  an  adjacent  state  (Evans,  per- 
sonal comnunicatlon,  December  1982). 

6.3  Voluntary  Associations 

Voluntary,  nonbinding  alternatives  exist.  For  example,  the  western  states'  organizations  of  govern- 
ors offer  these  states  a  forum  for  the  discussion  of  such  issues.  Montana's  and  Wyoming's  governors  each 
participate  in  the  Western  States  Policy  Office  (WESTPO),  the  Western  Governor's  Conference,  and  the 
Western  Interstate  Energy  Board.  Attempting  to  solve  such  impact  problems  through  these  organizations  is 
rendered  undesirable  because  of  their  institutional  flaws.  At  the  outset,  they  are  voluntary  organiza- 
tions with  limited  ability  to  resolve  specific,  narrow  issues.  Agreements  reached  are  not  binding. 
Additionally,  the  mentoership  of  each  extends  beyond  those  states  directly  involved  in  the  impact  problems 
created  by  the  opening  of  a  coal  mine  on  the  Wyoming/Montana  border.  Other  member  states  would  have 
little  motivation  to  participate  in  the  negotiating  or  enforcement  of  any  relevant  agreement. 

On  the  other  hand,  approaching  these  issues  by  interstate  compact  allows  the  participating  states  to 
focus  their  negotiations  on  specific  narrowly  defined  Issues.  The  result  Is  a  mutually  acceptable  con- 
tract, which  upon  approval  by  Congress  is  enforceable. 

Wyoming  has  had  soae  experience  with  voluntary  associations  of  state  governments,  local  governments 
and  Industries.  The  configuration  of  the  groups  ranges  from  industry-only  groups  to  Joint 
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government/private  efforts.  As  one  might  expect,  these  voluntary  groups  have  varying  objectives  and 
enjoy  varying  degrees  of  success.  Generally,  they  provide  forums  for  cooperation  and  coordination.  How- 
ever, the  entities  lack  direct  authority  over  the  participants.  Therefore,  all  actions  ultimately  taken 
are  dependent  on  individualized  decisions  by  group  members.  In  the  context  of  the  Montana  mine/Wyoming 
Impact  problems,  this  kind  of  entity  may  facilitate  joint  planning  and  coordination.  However,  such  a 
voluntary  association  would  have  absolutely  no  authority  over  the  respective  state  governments,  lesser 
Jurisdictions  and  Industries. 
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FEDERAL  ASSISTANCE  AND  AUTHORITY 


7.1     Federal   Sources  of  Funding 

The  availability  of  federal  funds  for  impact  assistance  is  severely  limited.     Many  of  the  earlier 
proyams  such  as  the  Old  West  Regional  Conmission,  HUD  701   and  FMiA  601  simply  are  no  longer  available. 
The  more  exotic  legislative  proposals  failed  to  get  off  the  ground  in  Congress.     (Joe  Evans,  Wyoming 
Chief  of  State  Planning,  personal  communication,   December  1982.) 

The  two  remaining  sources  of  funding  are  the  Cormunity  Development  Block  Grant  (CDBG)  Program  and  the 
revised  Community  Services  Act  Program.     Both  of  these  provide  relatively  small   amounts  of  funding.     Each 
program  will  be  discussed.     The  CDBG  program  is  actually  operated  at  the  state  level  with  funds  of  about 
$3,000,000  per  year  in  Wyoming.     In  reality,  this  amount  is  reduced  by  a  direct  pass-through  of  approxi- 
mately $1,000,000. 

The  CDBG  program  is  open  to  counties  and  incorporated  cities  and  towns.     All  applicants  must  meet  at 
least  one  of  the  three  national  objectives:      (1)   51  percent  of  the  money  must  benefit  low-  and  moderate- 
incaae  citizens,   (2)   prevent  or  eliainate  slums  and  blight,  and  (3)  meet  other  community  development 
needs  having  a  particular  emergency  because  existing  conditions  pose  an  immediate  and  serious  threat  to 
the  health  and/or  welfare  of  the  co«nunity  where  other  resources  are  not  available  to  meet  such  needs. 
It  is  difficult  for  communities  to  aeet  this  last  objective  because  of  its  adjectives  like  "serious"  and 
"existing."     Projects  funded  under  the  program  range  from  housing  rehabilitation  to  water  and  sewer  to 
downtown  revital ization. 

The  Coniiiunity  Services  Act  funding  may  make  small   amounts  of  money  available  to  Sheridan  County  based 
upon  population,  poverty  percentage  and  other  considerations.     Under  the  current  formula,  the  county 
could  receive  $36,000.     However,  this  is  very  much   in  doubt  because  of  the  continued  uncertainty  of  Con- 
gressional action  to  protect  previously  constituted  community  service  agencies.     There  are  two  in  Wyo- 
ming, with  neither  located  in  Sheridan  County. 

7.2     OSM  Stipulation  of  Mitigation  Measures 

The  stipulation  of  mitigation  measures  as  conditions  of  mine  plan  approval/permit  issuance  by  the 
U.S.  Office  of  Surface  Mining  exeaplifies  potential   federal   authority  to  assure  the  mitigation  of  adverse 
socioeconomic  Impacts  resulting  directly  from  proposed  actions  such  as  the  Decker  Area  Mines.     While 
enabling  legislation  including  the  Surface  Mining  Control  and  Reclamation  Act  of   1977   (SMCRA)  and  the 
National  Environmental  Policy  Act  of  1969  (NEPA)  do  not  explicitly  accord  such  authority  to  the  Secretary 
of   Interior   (hence,  to  OSM),  recent  policy  within  the  agency  has  been  that  this  discretionary  power  is 
peraitted.     Thus  conditions  providing  for  the  evaluation  of  adverse  socioeconomic   ipacts,  directly 
resulting  from  the  action,  as  well  as  for  the  implementation  of  appropriate  «it1gat1on  measures  have  been 
ioposed  as  part  of  OSM  mine  plan  approvals  in  at  least  four  recent  cases: 

(1)  Skyline  Mine,  Carbon  County,  Utah 

(2)  Buckskin  Mine,  Campbell  County,  Wyoming 

(3)  Colowyo  Mine,  Moffat  County,  Colorado 

(4)  Caballo  Mine,  Campbell  County,  Wyoming 

In  all  of  these  cases,  the  conditions  stipulated  by  OSM  were  aimed  only  at  potential   impacts  that  would 
directly  result  from  the  proposed  aine.     The  extent  of  these  stipulations  ranged  from  narrow  concerns 
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with  coal  and  worker  transportation  Issues  1n  one  case  to  the  Identification,  design,  and  implementation 
of  comprehensive  mitigation  measures  in  another.  (Sarah  Bransom,  Office  of  Surface  Mining,  Denver,  per- 
sonal coonunication,  June  1983.) 

The  policy  followed  by  OSM  is  not  uniformly  applied  by  other  agencies  within  the  Department  of  the 
Interior.  For  example,  until  recently,  the  Bureau  of  Land  Management  eschewed  the  stipulation  of  socio- 
economic mitigation  conditions  in  its  stewardship  responsibility  over  federal  lands.  However,  beginning 
with  the  Green  River-Hams  Fork  leases,  BLM  has  Inserted  standard  socioeconomic  stipulations  including 
preparation  of  a  mitigation  plan  and  provision  of  baseline  information  to  local  units  of  government. 

It  is  important  to  note  that  a  body  of  legal  opinion  exists  which  holds  that  the  Secretary  of  the 
Interior  does  not  have  the  discretionary  authority  to  stipulate  socieconomic  mitigation  of  off-site 
impacts  as  conditions  of  mine  plan  approval/permit  Issuance.   It  is  not  surprising  that  court  decisions 
at  the  level  of  U.S.  circuit  courts  ana  higher  can  be  found  supporting  and  denying  the  Secretary's  dis- 
cretionary authority  to  Impose  mitigation  conditions.  Needless  to  say,  this  diversity  of  legal  opinion 
makes  the  present  exercise  of  discretionary  authority  exactly  what  it  is  --  a  policy  matter. 

A  brief  review  of  the  arguments  for  and  against  the  Secretary  of  Interior's  authority  to  stipulate 
Illustrates  the  problem.  On  one  side,  it  is  held  that  the  Surface  Mining  Control  and  Reclamation  Act  of 
1977,  30  U.S.C.  S1201,  et  seq.  (SMCRA),  does  not  grant  to  the  Secretary  of  Interior  authority  to  control 
off-site  socioeconomic  impacts.   It  is  argued  that  the  legislative  act  is  simply  void  of  expression  on 
the  issue  and,  more  Importantly,  the  nature  and  extent  of  specific  authority  granted  in  the  statute  is 
entirely  inconsistent  with  an  Implied  or  expressed  grant  of  a  generic  authority  to  oversee  off-site 
socioeconomic  impacts.   It  is  further  held  that  SMCRA,  In  its  entirety,  is  a  specific  statement  of  the 
Congressional  definition  of  "effective  control  of  surface  coal  mining  operations"  and  that,  at  most,  this 
statement  of  purpose  can  be  construed  to  suggest  a  use  of  full  constitutional  powers  to  enforce  the  act's 
provisions  and  standards.  However,  this  provision  cannot  be  construed  to  add  new  authority  to  a  federal 
agency.  Uith  regard  to  the  SMCRA  provision  occasionally  referred  to  as  proof  of  Secretarial  authority. 

Nothing  in  this  chapter  shall  affect  in  any  way  the  authority  of  the  Secretary  (Interior)  or 
heads  of  other  federal  agencies  under  other  provisions  of  law  to  include  In  any  lease,  lic- 
ense, permit,  contract,  or  other  instrunent  such  condition  as  may  be  appropriate  to  regulate 
surface  coal  mining  and  reclamation  operations  on  land  under  their  jurisdiction.  (30  U.S.C. 
S1292(b).) 

It  Is  argued  that  this  language  does  not  vest  any  new  authority  in  the  Secretary  of  Interior  or  any 
Interior  agencies  or  departments.  At  aost,  this  provision  recognizes  that  other  authorities  may  exist 
and  that  SMCRA  does  not  modify  such  authority  by  Implementation. 

A  practical  demonstration  of  this  absence  of  discretionary  authority  and  acceptance  thereof  by  OSM, 
it  is  argued,  is  that  neither  the  agency  nor  the  states  have  construed  the  Federal  Lands  program,  the 
Cooperative  Agreement  sequence,  or  any  other  provision  of  SMCRA  to  suggest  that  states  much  have  socio- 
economic stipulation  authority  as  a  precondition  for  state  program  approval.  Similarly,  the  technical/ 
environmental  analyses  prepared  by  state  agencies  under  this  program  are  not  required  to  contain  socio- 
economic stipulations.   In  other  words.  If  OSM  does  not  require  cooperating  states  to  have  socioeconomic 
stipulation  powers  when  it  delegates  Its  authority  to  them.  It  must  not  have  the  stipulation  authority  to 
begin  with.  However,  It  should  be  noted  that  In  recent  practice,  OSM  cooperative  agreements  with  states 
under  SMCRA  have  provided  for  the  assessment  of  socioeconomic  impacts,  if  not  explicitly  for  the  stipula- 
tion of  Bitlgation  actions  as  conditions  of  mine  plan  approval/permit  Issuance. 

OSM's  most  recent  position  Is  clear  on  the  question  of  discretionary  authority  to  stipulate  socioeco- 
nomic mitigation  conditions.  It  argues  that  the  Secretary  has  discretionary  authority  under  Section  7(c) 
of  the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  S207(c),  to  approve  or  disapprove  a  mining  plan. 
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Furthermore,  the  action  of  Bine  plan  approval  "...Is  supplemental  to  the  Issuance  of  a  permit  under  SMCRA 
and  provides  authority  Independent  of  SMCRA  to  Impose  such  stipulations."  (Letter  from  Donald  R.  Tindal, 
Division  of  Surface  Mining,  U.S.  Dept.  of  Interior  to  Denise  Dragoo,  labian  and  Clendenin,  June  1983.) 
That  Is  all  to  say  that  the  basis  for  the  Secretary's  discretionary  authority  lies  in  his  mine  plan 
approval  powers  under  the  Mineral  Leasing  Act.  Furthermore,  OSM's  Federal  Lands  Program  regulations, 
dated  February  13,  1983,  for  the  first  tiae  require  mine  plan  applicants  to  provide  a  description  of  the 
affected  area  of  proposed  surface  coal  alning  and  reclamation  operations  as  it  relates  to  (1)  increases 
in  employment,  population  and  revenues  to  public  and  private  entitles,  and  (2)  the  ability  of  public  and 
private  entities  to  provide  goods  and  services  necessary  to  support  surface  coal  mining  and  reclamation 
operations.  (74.13D(ii  i). )  k*)ile  mitigation  is  not  mentioned  in  the  regulations,  the  requirement  to 
provide  socioeconomic  information  will  presumably  aid  in  the  stipulation  of  mitigation  conditions  by  OSM. 

A  second  significant  area  of  disagreeaient  concerns  the  question  of  whether  SMCRA,  read  in  conjunction 
with  NEPA,  authorizes  the  Secretary  of  Interior  to  impose  socioeconomic  impact  stipulations.  This  ques- 
tion relates  directly  to  the  national  debate  regarding  the  procedural  v.  substantive  effect  of  NEPA. 
Proponents  of  the  argument  that  NEPA  is  procedural  rather  than  substantive  in  the  intent,  refer  to  the 
U.S.  Supreme  Court  decision  in  Strycker's  Bay  Neighborhood  Council,  Inc.  v.  Karlan,  444  U.S.  223,  100 
S.Ct.  497  (1980),  and  drawing  on  earlier  court  statements  in  Vermont  Yankee  and  Kleppe  v.  Sierra  Club. 
In  this  case,  the  majority  of  the  Justices  favored  limiting  the  substantive  impact  of  NEPA.  As  a  result, 
it  is  argued,  NEPA  sufficiency  is  to  be  judged  on  the  basis  of  procedural  compliance.  The  court  does  not 
substitute  its  substantive  judgement  for  that  of  the  agency.  Nor  does  the  existence  of  NEPA  add  to  the 
organic  authority  of  an  agency.  Circuit  court  decisions  on  this  issue  have  been  inconsistent.  The 
Fourth,  Seventh,  and  Eighth  Circuit  Courts  have  woved  toward  a  more  substantive  review  of  decisions  under 
NEPA,  while  the  Tenth  Circuit  has  rejected  substantive  review.  (See:  National  Helium  Corp.  v.  Morton, 
326  F.  Supp.  151  (D.  Kan.  1971),  aff'd465  F  2d650  (10th  Cir.  1971).)  Presumably,  this  inconsistency  was 
one  reason  for  the  Supreme  Court's  subsequent  consideration  of  this  question. 

The  most  recent  opinion  from  the  Solicitor's  Office  of  OSM  does  not  take  issue  with  the  procedural 
irtplications  of  NEPA,  nor  does  it  contest  tnat  the  act  does  not  grant  discretionary  authority  for  socio- 
economic stipulations  to  the  Secretary  of  Interior.  Rather,  it  states  that  NEPA  requires  that  "...envi- 
ronmental factors  (including  socioeconomic  factors),  as  well  as  alternatives  that  may  mitigate  any 
impacts,  must  be  considered  in  any  federal  action"  and  that  the  discretionary  authority  of  the  Secretary 
to  stipulate  mitigation  conditions  is  provided  under  other  legislation  (Letter  from  Donald  R.  Tindal, 
Division  of  Surface  Mining,  U.S.  Dept.  of  Interior  to  Denise  Dragoo,  labian  and  Clendenin,  June  1983)  -- 
namely  the  Mineral  Leasing  ^t. 

Consideration  of  the  full  range  of  argunents  and  court  opinions  relevant  to  the  Issue  of  OSM's 
authority  to  stipulate  mitigation  conditions  is  beyond  the  scope  of  this  paper.  What  should  be  apparent 
is  that  the  question  has  not  reached  a  definitive  resolution  and,  until  it  does,  will  continue  to  be 
interpreted  according  to  the  particular  governing  policies  within  each  relevant  federal  agency  --  includ- 
ing OSM. 
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